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ails fat st 3rd)et sdr ) oreidls orqra aea ? l as su oner a; f genfRorf #)) 
~ ~ 'ffl}fll ~ cnl' wfu:;f m ~~ ~ ~ ~ 'flcncTT t I . 1 

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the 
one may be against such order, to the appropriate authority in the following way : 

'+fffif fficffi q)'f ~a=rur ~ 

0 Revision application to Government of India: 

(1) ~ '3clll½'i ~ ~. 1994 cB1" tITTT rn ~ ~ ~ l=fR'c'1T cfi 6fR ~ ~ tITTT cn1' 
e--net a} very uqa q sia+fa yr&lervr anday 3ref)-t fa, med wvait, f@lat +fare@, roire@ 

fcr.wr, -=q'j'~ ~. ~ cfM' 'lfcA' , ~ lTTTf, ~ ~: 110001 cnl' cB1" ~~I 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New 
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first 
proviso to sub-section (1) of Section-35 ibid : 

(ii) uf? ret al eifl d +ye} i ora fl eif-rat at? a} fsf +rverut a sru peat+et # ur 
fcrl:fr 'l-jO-§llll-< x1 ~ ''"10-§IJII-< ~ 1TTc1' ~ \Jf@ ~ lTT1f ~. 'lfT fcrl:fr ~O-§llll-< 'lfT ~ ~ ~ % fcrl:fr 
¢1-<-811~ ~ m fcrl:fr ''"1°-sPII-< 1f ·-gt 1TTc1' cB1" ~ cfi ~ rt 'ITT I 

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to 
another factory or from one warehouse to another during the course of processing of the goods in a 
warehouse or in storage whether in a factory or in a warehouse. 
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(cBJ 'l1R"f1 <fi" ffi fcITTfr ~ <TT m i=i Pl~ffaa l'l1"B "CJx <TT ~ <fi" RlPliif01 if ~ ~ ~ ~ "CJx ~ 
goo a fRae at +el # wit meet a amet f@ft reg an est # frufft 3 I 

(A) In case of rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. 1 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of 
duty. 

sift uses S sure op qua as ferg it sq&) fee +-u a +s ? sit eh srrdr oit gr rer vi 
frn:r:r * ~- ~- 3fq@ * mxr mm m Tii:m 1:Jx <TT~ if Fctm ~ (.:r.2) 1998 t!Rf 109 mxr 
~ ~ TfC; 'ITT I 

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. 

(1) ~ ~ ~ (3fq@) f1~ii1c1c1l 2001 * frR:r:r 9 * 3RfT@ Rlf1Fcft-c >fCf5f ~ ~-8 if zj ~ if. Q 
~ ~ cfi" md ~ ~ ~ ~ clR ,JR, <fi" ~-~ "\;cf 3fqIB ~ ctr zj-zj ~ <fi" xTT~ 
~ ~ fct'm ~ ~ I~ w~ 01TcTT ~-cpf ~ ~M * 3iw@ t!Rf 35-~ if frrmfur Q;'t <fi" T@R <fi" 
~ <fi" W~ it3ITT-6 ~ ctr mff '1ft 'iITTT ~ I 

The above application shall be made in duplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date on which 
the order sought to be appealed against is communicated arid shall be accompanied by 
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 

(2) ~ ~ * w~ ~ ~ ~ ~ ~ ~ m ~ cpl=[ mT ~ 200/-tim:r TTcfR ctr~ 3ITT' 
oief ierival va ei@ ) vurar st al 1000/- a$1 $r1 qqai aS1 ong I 

The revision application shall be accompanied by a fee of Rs.200/- where the amount 
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 
than Rupees One Lac. Q 

ft et, -flt scare+ ea vi lat a 3rdf)flu urenferavor f arf)et: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~ ~ ~ ~- 1944 ctr t!Rf 35-~/35-~ <fi" 3Rfl"@: 

Under Section 358/ 35E of CEA, 1944 an appeal lies to : 

(o) eaafelf@ad ufRese 2 (t) aw # aaig srgnie a sremar a arfrei, srfreit as pet +f fr gr-ao, as-ele 
eared goa yd tart arftcelf ·nIf@ran(f@rtee) a wf@er ersfrr fife, sre+rare 1 21H1ell, 
isl§Alcil 'l-fcR" , ~ , PR£.H.-JP Ix, Ji$l-1c';lislli:';-3sooo4 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2ndfloor,BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as 
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asstt. Registar of a branch of any nominate public sector bank of the place 
where the bench of any nominate public sector bank of the place where the bench of 
the Tribunal is situated. 

(3) af? su sneer # as get an@sit at war slat g al vela +get sieer a frg $) a grdit eugaa 
an ) fur omen nfBg gt aezq a st gg if) fs fGren u8 af st au) as frg uenfRerfa ardrfru 
~~ cpl ~ ~ m ~ ~ cpl ~ 3ITTIG"f TTlRlT \JfRTT t I 
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As the case may be, is 
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4) 

o 
.. -<W-llC"lll ~~ 1970 <l~ cBT ~-1 * ~ frrl:Ttfuf ~ 3TJfITT '3cltf ~ <TT 
~~ <l~~ ~ ~ * ~ if ~ ~ cBT ~ IDdCR xil.6.50 trn cliH-lllllC"lll ~ 
feae tut slit aifRg 

One copy of application or 0.1.0. as the-case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item 
of the court fee Act, 1975 as amended. 

(5) ~ 3ITT ~ ~ cpl:~ m cf@ frmlTT cBT 3ITT ~ UTR ~ ~ \JfRTT % \JIT ~ ~. 
a-#la sure groa vi hara orfefru ururf@ravr (asulfa@r) frrt, 192 # ffea &I · 

Attention in invited to the rules covering these and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(63) fl sroa, a-flu sure+ goo vi larat srfleflet +ururf@ravvi(fRiv?c),a fesrfleil at met # 
ct>cf&:il-lill(Demand) ~ ~(Penalty) cfJT 10% 1lcf \JflTT ~ ~~I~, ~ 1lcf \JflTT 10 ~ 
~%!(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

.. 

~ ~ ~ 3ITT ~ ~ 3ffilfu, ~ 'ITTTTT "~ ~ l=JTff"(Duty Demanded)- 
(i) (Section) m nD ~ ClITTl f.itffftT 'xTfu; 
(ii) fw:rr T@(f ~ ~ clft 'xTfu; 
(iii) ~ ~ f.:11:rm ~ ~ 6 ~ ClITTl ~ 'xTfu. 

s us 4dvr ·ifaa arfle' it use qd writ al qer-ni if, srf)er' eif@set a? h ferg qdf rd a-n fear +a 
R. 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 
(clxxii) amount determined under Section 11 D; 
(clxxiii) amount of erroneous Cenvat Credit taken; 
(clxxiv) amount payable under Rule 6 of the Cenvat Credit Rules. 

sy arfdu h f srf)ea fraeuy d war if re arqa gr a avs faaifea st at wf fg qg gvw h 1o% 

'lJ1RfA" 'Q"{ Jfl°{ 'Gf'ITT $ere~ f<l q I ma QT OGI' ~ $ 10 % 'lJ1RfA" tR q½t 'GJT ~ ~ I 

In view of above, an appeal against this order shall lie before the Tribunal on payment of 
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where 

ne is in dispute." 
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ORDER-IN-APPEAL 

The present appeal has been filed by M/s. Madhuram Infra 
) 

Projects Pvt. Ltd., Plot No. 242/2, Sector 1/C, Near Gayatri Temple, Sector-7, 

Gandhinagar (hereinafter referred to as the appellant) against Order in 

Original No. 45/D/GNR/KP/2020-21 dated 23.03.2021 [hereinafter referred to 

as "impugned order"] passed by the Assistant Commissioner, CGST, Division 

: Gandhinagar, Commissionerate : Gandhinagar [hereinafter referred to as 

"adjudicating authority"]. 

2. Briefly stated, the facts of the case is that the appellant were holding 

Service Tax Registration No. AAGCM5337FSD001 and engaged in providing 

Construction of Residential Complex service. Analysis of the Sales/Gross Q 
Receipts from services (value from ITR), Total amount Paid/Credited under 

Sections 194C, 194l, 194J and Gross Value of Services provided was under 

taken by the Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15 and 

details of the same were shared with CBIC. On perusal of the said analysis, it 

was noticed that the appellant had shown less amount of the Gross Value of 

Services provided in their ST-3 returns. It, therefore, appeared that the 

appellant had in their ST-3 returns mis-declared/suppressed the Gross Value 

of Services provided during FY. 2014-15 and had consequently short paid 

service tax. As per the details shared by the CBDT, the Sales/Gross Receipts 

from Services was Rs.52,77,677/-. The appellant was called upon to submit 0 
copies of Balance Sheet, Income Tax Returns, Form 26AS, Service Tax Ledger 

and ST-3 returns for F.Y. 2014-15. However, the appellant did not respond to 

the letters and emails. 

3. Subsequently, the appellant was issued a SCN vide F.No. IV/16- 

09/TPI/PI/Batch 3B/Gr.III dated 25.06.2020 wherein it was proposed to : 

► Demand and recover service tax amounting to Rs.6,52,320/- under the 

proviso to Section 73 (1) of the Finance Act, 1994; 

> Demand and recover Interest under Section 75 of the Finance Act. 1994% ' . 

► Impose penalty under Section 77 and 78 of the Finance Act, 1994; 
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/ 

4. The said SCN was adjudicated vide the impugned order wherein the 

demand for Rs.3,39,481/- was dropped. However, as the scrutiny of the 

documents submitted by the appellant indicated that they had shown Rent 

Income amounting to Rs.25,31,063/- during FY. 2014-15, service tax 

amounting to Rs.3, 12,839/-, applicable thereon was confirmed under the 
I 

proviso to Section 73(0) of the Finance Act, 1994 along with interest under 

Section 75. Penalty of Rs.3, 12,839/- was imposed under Section 78 of the 

Finance Act, 1994. 

5. Being aggrieved with the impugned order, the appellant has filed the 

instant appeal on the following grounds: 

0 

? 

i) The adjudicating authority has passed an order on an issue which was 

not present in the SCN issued. As such, the act is bad in law. They 

rely upon the judgment of the Income Tax Appellant Tribunal in the 

case of Vesuvius India Limited Vs. CIT (Kolkata·IV) in IT.A No. 

663/Kol./2010. 1 

ii) The SCN issued is time barred. The Apex Court has in the case of 

Cosmic Dye Chemical Vs. Collector of Central Excise, Bombay- 1995 

(7) ELT 721 (SC) held that the burden is on the revenue to prove 

that the elements required to uphold validity of extended period and 

0 that detailed verification must be made prior to issuing SCN and 

complete details provided to the person in the SCN. 

iii) The guidelines laid down by the Apex Court as well as the· guidelines 

contained in Master Circular dated 10.03.2017 issued by the CBIC 

have been ignored. 

iv) While the SCN states that letters/emails were sent to them seeking 

documents and that they had not responded to the same, the details 

of such letters sent to them nor the dates have not been shared. 

v) Section 66D (m) of the Finance Act, 1994 provides that when a 

residential building is let out as such and is used for residence, service 

tax will not be charged. They had let out only residential property to 

be used as residence by the lessee. Therefore, the adjudicating 

authority had wrongly denied the exemption to them. 

The adjudicating authority has concluded that they being a real 

estate owner, provided services by leasing out residential property 
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with a commercial intent. The term 'Commercial Intent' has not been 

defined in the Finance Act and no pre-condition has been stipulated 

to avail exemption provided in the Negative List of Services that 

exemption would be available only if the specified services are not 

provided with a commercial intent. In the absence of any such 

condition, the adjudicating authority should not deny exemption 

based on a made up condition. 

vii) The basic intention behind renting out property is to earn money. By 

the logic of the adjudicating· authority, if earning money is commercial· 

intent, all renting of property will be classified as taxable services and 

the exemption would be invalid. 

6. Personal Hearing in the case was held on 02.08.2022 through virtual 
i 

mode. Shri Geet Mecwan, Chartered Accountant, appeared on behalf of the 

appellant for the hearing. He reiterated the submissions made in appeal 

memorandum. 

0 

7. I have gone through the facts of the case, submissions made in the 

Appeal Memorandum, and submissions made at the time of personal hearing 

and material available on records. The dispute involved in the present appeal 

relates to the confirmation of demand for service tax amounting to 

Rs.3, 12,839/- on the Rent Income received by the appellant. The demand 
' t pertains to the period F.Y.2014-15. 0 
8. The appellant have contested the confirmation of demand on merits as 

well as on the ground that the impugned order has travelled beyond the SCN 

in as much as the issue on which demand as confirmed was not raised in the 

SCN issued to them. I find that the SCN issued to the appellant proposed to 

demand and recover service tax amounting to Rs.6,52,320/- on the taxable 

value amounting to Rs.52,77,677/-. The appellant had in their submissions 
3 

before the adjudicating authority submitted that this amount pertained to sale 

of immovable property after receipt of Building Use (BU) permission and 

hence, was not chargeable to service tax. The adjudicating authority accepted 

the contention of the appellant and dropped the demand for service tax. 
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8.1 I find that it has been recorded at Para 25 of the impugned order that 

scrutiny of the documents submitted by the appellant indicated that they had 

received Rent Income of Rs.25,49,622/- during FY. 2014-15. Further, the 
», 

adjudicating authority has at Para 29 of the impugned order included the issue 

of determining whether the Rent Income received by the appellant was liable 

to service tax. After giving the findings, the adjudicating authority has 
s 

proceeded to confirm the demand for service tax amounting to Rs.3,12,839/- in 

respect of the Rent Income received by the appellant during FY.2014-15. 

8.2 I find that the service tax in respect of the Rent Income has been ordered 

to be recovered under the proviso to Section 73 (1) of the Finance Act, 1994, 

0 which is reproduced below: 

"Where any service tax has not been levied or paid or has been short-levied or 
short-paid or erroneously refunded, the Central Excise Officer may, within 
thirty months from the relevant date, serve notice on the person chargeable with 
the service tax which has not been levied or paid or which has been short-levied 
or short-paid or the person to whom such tax refund has erroneously been 
made, requiring him to show cause why he should not pay the amount specified 
in the notice :". 

O 

8.3 From a plain reading of the provisions of Section 73 (1) of the Finance 

Act, 1994, it is evident that a person charged with short levy or short payment 

of service tax has to be served a show cause notice. Therefore, for confirmation 

of service tax demand, there has to be a SCN demanding the service tax. In the 

instant case, I find that, no SCN has been issued demanding service tax in 

respect of the Rent Income received by the appellant. 

8.4 Hence, I find merit in the contention of the appellant that the 

adjudicating authority has travelled beyond the SCN in confirming demand for 

service tax on the Rent Income received by them. I find that the SCN issued to 

the appellant only proposed recovery of service tax on the taxable value 

amounting to Rs.52, 77,677/-, which does not include the Rent Income 

amounting to Rs.25,31,063/- received by the appellant. The demand raised in 

the SCN was dropped by the adjudicating authority vide the impugned order 

and there is no appeal by the department challenging the dropping of the 

demand for service tax. Further, the demand confirmed by the adjudicating 

ority vide the impugned order was not raised in the SCN issued to the 
. . 

nt. Therefore, by raising a fresh demand in respect of the Rent Income 

course of adjudication and confirming the same, without· 'issuance of 
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SCN, the adjudicating authority has clearly travelled beyond the scope of the 

SCN issued to the appellant. 

8.5 I find it relevant to refer to the judgment of the Hon'ble Supreme Court 

in the case of Commissioner of Central Excise Vs. Gas Authority of India Ltd. 

2008 (232) ELT 7 (SC), the relevant part of the said judgment is reproduced 
'1 

below  

"7. As repeatedly held by this Court, show cause notice is the foundation of 
the Demand under Central Excise Act and if the show cause notice in the present 
case itself proceeds on the basis that the product in question is a by-product and 
not a final product, then, in that event, we need not answer the larger question of 
law framed hereinabove. On this short point, we are in agreement with the view 
expressed by the Tribunal that nowhere in the show cause notice it has been 
alleged by the Department that Lean Gas is a final product: Ultimately, an 
assessee is required to reply to the show cause notice and if the allegation 
proceeds on the basis that Lean Gas is a by-product, then there is no question of 
the assessee disputing that statement made in the show cause notice." 

0 
8.6 A similar view was taken by the Hon'ble High Court of Madras in the 

case of R.Ramdas Vs. Joint Commissioner of Central Excise, Puducherry 

2021 (44) GSTL 258 (Mad.). The relevant parts of the said judgment are 

reproduced below : 
"7. It is a settled proposition of law that a show cause notice, is the foundation 
on which the demand is passed and therefore, it should not only be specific and 
must give full details regarding the proposal to demand, but the demand itself 
must be in conformity with the proposals made in the show cause notice and 
should not traverse beyond such proposals. 

11. The very purpose of the show cause notice issued is to enable the recipient 
to raise objections, if any, to the proposals made and the concerned Authority 
are required to address such objections raised. This is the basis of the 
fundamental Principles of Natural Justice. In cases where the consequential 
demand traverses beyond the scope of the show cause notice, it would be deemed 
that no show cause notice has been given, for that particular demand for which 
a proposal has not been made. 

12. Thus, as rightly pointed out by the Learned Counsel for the petitioner, the 
impugned adjudication order cannot be sustained, since it traverses beyond the 
scope of the show cause notice and is also vague and without any details. 
Accordingly, such an adjudication order without a proposal and made in 
pursuant of a vague show cause notice cannot be sustained." 

0 

8. 7 Further, in the case of Reliance Ports and Terminals Ltd. Vs. 
) 

Commissioner - 2016 (334) ELT 630 (Guj.), the Hon'ble High Court of Gujarat 

had held that at Para 9 of the judgment that • 

"Under the circumstances, in the light of the settled legal position as emerging 
from the above referred decisions of the Supreme Court, that the show cause 
notice is the foundation of the demand under the Central Excise Act and that the 
order-in-original and the subsequent orders passed by the appellate authorities 
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under the statute would be confined to the show cause notice, the question of 
examining the validity of the impugned order on grounds which were not subject 
matter of the show cause notice would not arise." 

8.8. In view the above judicial pronouncements, I find that it is settled 

position of law that a SCN is the foundation of demand. In the instant case, I 

find that no SCN has been issued to the appellant demanding service tax on 

the Rent Income received by them. Therefore, confirmation of' demand of 

service tax without issue of SCN is bad in law and, is accordingly, not legally 

sustainable. 

9. In view of the above facts, I am of the considered view that the impugned 

order confirming demand for service tax, in respect of the Rent Income received 

w the appellant, without issue of SCN is required to be set aside. Accordingly, 
the impugned order is set aside and the appeal filed by the appellant is allowed. 

The appeal filed by the appellant stands disposed of in above terms . 

.% so? 
..1RU5 A} ' 

hilesh Kumar )/ 
Commissioner (Appeals) 

e y 
(N.Suryanarayana. Iyer) 
Superintendent(Appeals), 
CGST, Ahmedabad. 

Date: .08.2022. 

BY RP AD I SPEED POST 

To 

M/s. Madhuram Infra Projects Pvt. Ltd., 
Plot No. 242/2, 
Sector-1/C, 
Near Gayatri Temple, 
Sector-7, 
Gandhinagar. 

The Assistant Commissioner, 
GST & Central Excise, 
ivision: Gandhinagar, 
ommissionerate : . Gandhinagar 

Appellant 

Respondent 
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.:. 

Copy to: 
1. The Chief Commissioner, Central GST, Ahmedabad Zone. 
2. The Commissioner, CGST, Gandhinagar. 
3. The Assistant Commissioner (HQ System), CGST, Gandhinagar. 
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5. P.A. File. ga ?1an 
EN"Rap 

-18 .,. <;;!. 
.s ,J 

r;,- 0 - -11 
. ~ u f 
•11, ,. 

.J.iO ft 

0 

0 


